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maturity the essential certainty of the note is not thereby destroyed. 10 
Moreover, during currency it serves as a sort of guarantee and facil- 
itates rather than impedes negotiability. 11 Logically the amount of 
the note and the attorney's fees cannot be recovered in a single action 
since no cause of action exists for the latter until a suit on the note 
has been instituted. 12 This, however, seems unnecessarily strict, and 
many courts disregard it. 13 

Courts are frequently required, as in a recent case, Bank v. McOall 
(Okl. 1910) 106 Pac. 866, to determine the force of a provision for 
attorney's fees in the event of foreclosure, inserted in a mortgage 
securing the note. It is elementary that contemporaneously executed 
agreements relating to the same subject matter must be construed to- 
gether as a single contract. 14 A note may be affected in this manner, 
but a bona fide purchaser for value of the note alone takes free from 
such collateral limitations. This rule of construction is not of neces- 
sary application, however, if the limiting instrument is a mortgage, 
since the nature and purpose of the two instruments differ materially; 
nor are they governed by the same branch of the law. Of course, con- 
ditions in a mortgage may be incorporated into a note by reference, 
although reference to a part will not serve to incorporate the whole. 16 
Where, however, covenants are inserted merely to preserve the security, 
the note is unaffected thereby since the instruments though part of the 
same transaction are separate contracts relating to distinct subject 
matters. 10 Nor ought personal convenants to have any effect; their 
enforcement does not require resort to the note, 17 and a recognition of 
their influence subverts the high character of a note by subordinating 
it to the security. 18 Provisions for attorney's fees in the event of 
foreclosure are apparently personal covenants, unless made a lien 
upon the property, and the denial of their effect upon the negotiability 
of the note secured, where recognition would render the note non-nego- 
tiable, as in the jurisdiction of the principal case, is commendable. 



The Doty op Carriers of Passengers to Accept all Applicants 
for Transportation. — Prima facie every applicant is entitled to be- 
come a passenger, 1 but this right, of necessity, is subject to certain 
limitations. These limitations group themselves around two prin- 
ciples : the duty of the carrier to other passengers, and the right of the 
carrier to protect its own interests. 
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Despite the earlier view by which, a carrier was held responsible to 
its passengers only for express negligence 2 the modern tendency, due 
largely to the increased danger latent in modern modes of transporta- 
tion, 3 is to impose on the carrier the duty of exercising the utmost 
degree of care which human foresight can suggest in view of the 
character of the conveyance employed. 4 This duty, is not confined to 
guarding against defective appliances and careless operation, but also 
requires protection from other passengers. 5 Accordingly, those whose 
presence becomes, in transit, a menace or burden may be ejected, 
and in many cases must be. 8 This duty in a given case, however, 
arises only when the danger is discovered and no liability attaches to 
the carrier for injury previously done unless his ignorance be inex- 
cusable. 7 Moreover, there seems to be no initial duty to ascertain 
peculiarities attaching to an applicant. On the other hand, a wide 
initial discretion as to the acceptance of applicants for carriage has 
been recognized, and apparently anyone reasonably likely to be dan- 
gerous or burdensome to his fellow passengers may be refused. Ac- 
cordingly, drunkenness, 8 insanity, dangerous or loathsome disease, 10 
the intention to gamble, 11 or to commit a crime on the company's 
property 12 will justify a refusal. It follows logically, too, that those 
must be excluded whose presence is dangerous because provocative of 
violence by others. Strike breakers have therefore been properly held 
refusable. 13 

The right of the carrier to exclude in furtherance of its own inter- 
ests, though well recognized, is confined to less rigorous limits. 14 Sea- 
sonable rules and regulations for the conduct of the business are 
proper, as essential to the carrier's welfare, 15 and if reasonable means 
have been employed to promulgate such rules the passenger is charged 
with knowledge thereof, 16 and non-compliance renders him a tres- 
passer. 17 A fortiori, a manifested unwillingness to comply, forfeits 
the applicant's right to be carried. Further, this right of self-protec- 
tion enables the carrier to refuse carriage to competitors seeking to do 
business on its vehicles. 18 Nor can competitors generally, establish 
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such a right by proving the grant of this privilege to an individual. 19 
However, the carrier cannot as a complement to this right, exclude an 
individual merely because he conducts a competitive business else- 
where. 20 Again it is well recognized under this head that a passenger 
affected with a disability of which the carrier knows, or has reason to 
know, is entitled to greater care and attention than an ordinary pas- 
senger. 21 This added responsibility the carrier should be free to de- 
cline especially where its assumption will hamper operatives. 

Of course, if the applicant in such cases provides his own care- 
takers or is willing to pay for additional services, he must be ac- 
cepted, 22 and in all cases the carrier is liable if an applicant rejected 
because of seeming incapacity to travel alone can establish his suffi- 
cient capacity. 23 It seems therefore that the right to refuse carriage 
on such grounds depends upon all the circumstances involved in a 
given case; no fixed tests seem adequate. This is well illustrated by 
fiie recent case of Connors v. Cwnard 8. 8. Co. (Mass. 1910) 90 N. E. 
601, in which the court sustained the defendant's refusal to carry by 
water an applicant who though accompanied by an attendant, was so 
ill that constant medical attendance was required. This demand upon 
the defendant was clearly excessive, and therefore unreasonable, since 
it amounted to a partial conversion of the ship into a hospital; a 
ground of refusal always recognized. 2 * Its unreasonableness in this 
case was accentuated because the journey was by water. In the case 
of land carriage hospitals or other adequate facilities abound along the 
line and in case of necessity or extraordinary demand upon it, the 
carrier may relieve itself of a portion of the burden. The impossibil- 
ity of this in a carriage by water clearly justifies a liberal view of the 
carrier's right to refuse, in such cases. 



Equitable Protection of Easements. — An easement, being in its 
nature an incorporeal right, obviously neither trespass 1 nor ejectment 2 
will lie for its disturbance. The sole remedy at law is, therefore, an 
action on the case in which only the actual damages suffered by reason 
of the disturbance can be recovered. 3 Since there is a remedy at law 
it is evident that equity cannot claim jurisdiction merely from the fact 
that an easement is involved. 4 Consequently, to ground equitable juris- 
diction, some facts must be alleged showing the inadequacy of the 
remedy thus afforded. 5 Thus, where the disturbance is of such a nature 
that damages cannot adequately compensate for the loss, the injury is 
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